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Summary. The article is devoted to the study of the topical issue of implementation into the
Ukrainian national legal system of the basic principles of a fair trial, defined by the Convention for
the Protection of Human Rights and Fundamental Freedoms. At the same time, it is emphasized
that not only decisions concerning Ukraine, but also others should be taken into account and
properly analyzed in the administration of justice. Attention is paid to the temporal dimensions
of the concept of a fair trial. It is emphasized that in Ukraine there are numerous violations of
reasonable deadlines not only for the consideration of court cases, but also for the execution of
final decisions. The problem of unjustified delays in the process has become systemic, which does
not meet the criteria of reasonableness of the term of consideration, developed in the established
case law of the European Court of Human Rights. After all, according to it, the reasonableness
of the duration of the proceedings should be determined taking into account the circumstances
of the case and taking into account the following criteria: complexity of the case, behaviour
of the applicant and relevant authorities, and the degree of importance of the dispute for the
applicant. Instead, our judicial system is dominated by subjective delays, which should not be the
case. Practical examples illustrate the issue of untimely court proceedings, as well as improper
compliance with the principle of non-cancellation of final verdicts by national courts. As a result of
such neglect of democratic principles in the field of Ukrainian judiciary, there is often an arbitrary
and subjective interpretation of European case law, which does not add legal certainty to public
relations. In most cases, the European Court concludes that the primary responsibility for the
excessive length of proceedings lies with the public authorities, as the organization of proceedings
must be done in such a way that it is expeditious and efficient, and that is the task of national
courts. The paper concludes that in Ukraine the unity of criteria for the use of the case law of the



4 AJIBMAHAX MDKHAPOJJHOTI'O ITPABA « Bumyck 25

European Court in court proceedings has not been developed. Preferably, in real proceedings, if
the ECtHR decision is referred to, it is abstract. Quite often, such a reference to international case
law is simply irrelevant to the facts of the case.

Key words: reasonable time, fair trial, temporal certainty.

Formulation of the problem. The Convention for the Protection of Human
Rights and Fundamental Freedoms is the main document that introduces world
values into national legal systems and promotes fair and just justice. It is note-
worthy that the European Court of Human Rights, which is called upon to apply
and interpret convention provisions, is guided in this matter by the principle of
legal certainty as the main determinant of a fair trial. However, the Convention
itself does not contain normative enshrinement of legal certainty in the form of
clear and unambiguous prescriptions. In such circumstances, awareness of the
content and real essence of the legal certainty of norms and court decisions is
achieved through the judicial application of its elements in the decisions of the
European Court of Human Rights. The practice of this body is called precedent,
because in resolving cases it tends to generally follow the approaches used by it
before, if it does not consider it necessary to change them. In particular, in the
motivating part of the decision, the court, instead of reproducing the arguments
previously expressed by it, may refer to the arguments expressed in previous
decisions. However, the Court has repeatedly emphasized that it is not bound
by its own previous decisions, its enforcement has an evolutionary component
and the ECtHR changes its legal position from time to time [1, p. 50]. This body;,
developing case law, provides certain clarifications of the definitions and rules of
use in the conduct of proceedings of certain provisions of the Convention.

National legislation seeks to incorporate these principles into the Ukrainian
legal system. Article 17 of the Law of Ukraine “On Enforcement of Judgments
and Application of the Case Law of the European Court of Human Rights” indi-
cates the need for courts to apply the Convention and the case law of the ECtHR
as sources of law, and Article 18 of this Law defines the reference to the Conven-
tion and case law. As we can see, the law is about “the practice of the Court” in
its general sense, i.e. not only decisions concerning Ukraine, but also others must
be taken into account and properly analyzed in the administration of justice.
The main thing is not the subjective composition of the parties to the dispute,
but its content. In this case, the defining principle of a fair court is the ability to
obtain fair justice, regardless of which social group a person belongs to, or other
personal characteristics [2, p. 178]. The principles of equality and adversarial
proceedings are an integral part of the right to a fair trial guaranteed by Article
6 of the Convention. It is their proper observance that the ECtHR often refers to
when justifying its decisions.

Analysis of recent research and publications. Such scholars as S.P. Golo-
vaty, O.V. Demin, Y.I. Matveeva, M.I. Kozyubra, S.P. Pogrebnyak, M.V. Smutok,
O.V. Solovyov, V.S. Stefanyuk, U.Z. Koruts and others studied this problem. At
the same time, having carefully studied the issue of definiteness of the rule of law
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and court decisions in general, scholars still do not pay enough attention to the
analysis of compliance with the requirements of fairness of justice in Ukrainian
law enforcement verdicts in certain civil disputes. In particular, the timeliness of
trials, adherence to the principle of non-repeal of final verdicts and the develop-
ment of mechanisms for the timely enforcement of national courts have not been
properly scientifically clarified. As a result, in the field of Ukrainian judiciary,
there is often an arbitrary and subjective interpretation of European case law,
which does not add legal certainty to public relations. The theoretical solution of
these issues is the purpose of this work. This will provide practical recommenda-
tions for improving approaches to the fair application of justice.

Results. The requirement of fair trial is aimed at a specific decision as a
result of law enforcement activities. In this regard, the requirements concern
both the content of the courts verdict (its clarity, consistency, validity, legal-
ity and motivation), and the stability and stability of the final court decision,
designed to be a regulator of public relations. The ECtHR has repeatedly pointed
out that contradictory decisions of national courts may be a separate and addi-
tional source of legal uncertainty and, consequently, a violation of the right to
a fair trial established by Art. 6 of the Convention for the Protection of Human
Rights and Fundamental Freedoms [3, p. 75]. In carrying out their application
of the law, courts often have to carry out so-called judicial law-making, which is
concerned with the interpretation of national law in accordance with European
standards, that is, creative work, in particular on the specification of fundamental
rights and freedoms. And it is this activity that is largely based on the doctrine
of judicial precedent, the content of which is the obligation of the judiciary to
enforce their previous decisions (stare decisis). This means the need to adhere to
the resolved and not to change the resolved issues [4, p. 316].

In this sense, when respecting the principles of justice that are consistent
with the case law of the European Court, special attention should be paid to the
issue of respect for final judgments, in the sense that the final judgment should
not be questioned in the absence of substantial and irrefutable circumstances
can justify. Otherwise, the verdicts of the Ukrainian courts will be considered as
violating the human right to a fair trial. Unfortunately, such cases, far from the
principles of justice, are currently quite common. For example, the Commer-
cial Court of Kyiv committed these violations in the case No. 910/22191/13 [5].
In this case of bankruptcy of the Accord Credit Union, which began in 2013, no
practical progress has been made until the end of 2019. But the steps taken by
the improper debtor to freeze the process and get rid of the demands of annoy-
ing creditors indefinitely were taken by a surprisingly lenient court. Namely, in
December 2014, an amicable settlement was approved in the process of bank-
ruptcy, according to which more than 40% of the debt was written off, and the
rest was rescheduled for a considerable period, which was the subject of a court
ruling. In fact, at least until the end of this period, which is 2022, the debtor
is relieved of the hassle of repaying his creditors, which he had to pay back in
2008. And after the delay, as is traditionally the case, he will declare his next
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failure, “throwing” the believers. Such schemes with the active and, we assume,
not free assistance of Ukrainian commercial courts in our country do not sur-
prise anyone.

Thus, in the order of amicable settlement in the bankruptcy process was,
in particular, written off part of the debt of KU “Accord” to the creditor G. On
this basis, the debtor together with the court concluded that the court decision
approving the amicable settlement in bankruptcy is a novelty of the debt all debt
relations between the debtor and his creditors. This approach can be considered
fair, but only within the requirements that were stated by the participants in the
bankruptcy process: their level with the conclusion of an amicable agreement
has really changed. But this does not apply to Mr. Gs claims. In 2009, he filed
a lawsuit against the Accord Constitutional Court to recover the amounts due
to him, won the dispute, and the decision came into force. Moreover, the local
court of general jurisdiction, which ruled on the dispute in 2009, secured its exe-
cution by seizing the debtor’s funds, and this measure is known to be in effect
until the final execution of the judgment. In November 2009, enforcement pro-
ceedings were instituted by a civil court, which have not been enforced to date.
Moreover, the problems with the implementation of this decision are in the plane
of interference in the enforcement process by the Commercial Court of Kyiv.
Apparently, having a very warm relationship with his long-term relative — the
debtor, the court in the appeal of the actions of the executor in the enforcement
proceedings since 2009 for some reason persistently produces regular rulings,
which effectively overturns the final decision of another court. At the same time,
the commercial court does not care at all that no procedural decision can review
and revoke the verdict of the court, which has long become final. The fact that
only a court that has made a specific decision (Article 448 of the CPC of Ukraine,
Article 338 of the Code of Civil Procedure of Ukraine, Part 1 of Article 74 of the
Law of Ukraine “On Enforcement proceedings”).

But the main problem of the commercial court is a misunderstanding of
the concept of debt, and thus a violation of the European Convention for the
Protection of Human Rights and Fundamental Freedoms, the principle of res
judicata — the invariability of the final decision. The fact is that the settlement
agreement may be an innovation of the regulatory (secured by state coercion
through a court decision) requirements that were presented to the debtor in
the bankruptcy process. In fact, this is exactly what is written in the com-
mented settlement agreement. However, in relation to our specific case, these
regulatory requirements ceased to exist in 2009. Because at this time (long
before the bankruptcy case was initiated) by a court decision in a civil dispute,
this monetary obligation was granted the protection and legal status of a debt,
which is subject to unconditional recovery in Ukraine on the basis of a final
decision of a national court. This debt, established by the court, was not and
in essence could not be recovered in the bankruptcy process, so it cannot be
reorganized during the settlement agreement and, moreover, cancelled by the
commercial court.
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Meanwhile, in our state, both the general theoretical foundations of substan-
tive law and international convention principles are often treated in a simplistic
and even sloppy manner. Therefore, we have that the inviolable final court deci-
sion, which came into force more than ten years ago, is currently not enforced,
because it is called into question by the procedural decision of the commercial
court. It should be noted that such a frankly illogical and illegitimate decision
was supported by the Northern Commercial Court of Appeal. Therefore, “prob-
lems in the conservatory”, as the classic said, are systemic. And they will once
again lead to the responsibility of the state of Ukraine for the violation of fair trial
in terms of non-compliance with the principle of res judicata.

In fact, cases of arbitrary review of final decisions by Ukrainian national
law enforcement agencies are duly assessed by the European Court of Human
Rights. Thus, in the case of Yushchenko and Others v. Ukraine [7], the ECtHR
found that virtually the same issue concerning the material relations between
the parties had been the subject of a civil action in a criminal case and a sepa-
rate civil proceeding. The criminal case was considered earlier, and the decision
on the civil aspect became final. But in civil proceedings, the verdict on the
content of the same substantive legal relations, namely the issue of civil liability
for possession of certain property, had a completely opposite form. The Court
therefore emphasized that in the absence of any indication of any defects in
the criminal proceedings, the Court concluded that the new resolution of the
same issues nullified the previously concluded proceedings, which meant the
actual annulment of the earlier final decision, therefore, did not comply with
the principle of legal certainty.

Another element of the requirements of Art. 6 of the Convention requires
that the case be heard within a reasonable time. Improper application in Ukraine
is also recorded in the case law of the European Court. Thus, the Court has repeat-
edly found a violation of Article 6 § 1 of the Convention in cases which raise
temporal issues of unreasonableness of the terms of the judiciary in such cases
as “Pavlyulinets v. Ukraine” (§ 53), “Vashchenko v. Ukraine” (§ 50), “Pisatyuk v.
Ukraine” (paragraphs 24, 30-34) and “Popilin v. Ukraine” (paragraphs 24-31).

For example, in Andrenko v. Ukraine [8] the applicant challenged her
father’s will in a local court in 2002. In November 2008 the court denied her
claim as unfounded. After a lengthy appellate review of the dispute, the first-in-
stance decision was overturned and the case remanded to the local court.
There, in fact, the case was without any movement at the time of the ECtHR. In
deciding on the excessive length of the proceedings, the Court stated that the
eight-year and nine-month proceedings, which had not yet been concluded,
did not meet the criteria for reasonableness of the time-limit established in its
established case-law.

After all, according to it, the reasonableness of the duration of the proceed-
ings should be determined taking into account the circumstances of the case and
taking into account the following criteria: the complexity of the case, the behav-
iour of the applicant and relevant authorities. In the circumstances of the present
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case, even though the applicant had twice supplemented her claim and the courts
had been awaiting an expert opinion for a decision in the case, it could not be
considered particularly difficult. Although the applicant contributed somewhat
to the increase in the length of the proceedings, her conduct alone could not jus-
tify a total duration of more than eight years and nine months. Therefore, the
Court considers that in the present case there are no delays caused by the appli-
cant’s conduct which should not be included in the total length of the proceedings.
The Court therefore concludes that the primary responsibility for the excessive
length of the proceedings in this case lies with the public authorities. There has
accordingly been a violation of Article 6 § 1 of the Convention in the present case.
However, the Court’s position on the assessments of the various factors leading to
delays in the proceedings is also stable. Thus, as a rule, the Court does not accept
the Government’s assertion that the applicant contributed to the increase in the
length of the impugned proceedings. The applicant may not be charged with mak-
ing a complaint and using the means available to him under national law to pro-
tect his interests. The conduct of the parties does not release the respondent State
from liability, as the organization of the proceedings must be done in such a way
that it is fast and efficient, is the task of national courts [9, paragraph 43].

As we can see, the principles that ensure compliance with the requirements
of a fair trial, including the legal idea of stability and timeliness of court decisions
through the application of mechanisms established by the case law of the ECtHR,
have been developed so far only theoretically. In practice, in national legal sys-
tems, including the Ukrainian one, the argument of uncertainty often works, the
main focus of which is the court. It consists in the fact that in a significant class
of cases the law does not provide a single correct answer or the existing body of
legal norms allows to come to more than one result, and sometimes these results
can be opposite [10, p. 50]. The European Court of Human Rights has repeatedly
emphasized in its judgments the different and often contradictory approaches to
the application and interpretation of domestic law by the Ukrainian judiciary.
And it is the approach aimed at achieving legal certainty, eliminating unjustified
differences and ambiguities in specific law enforcement should be adopted as a
model of the national judicial system.

At the same time, the shortcoming is obvious that in Ukraine the unity of
criteria for using the case law of the European Court in court proceedings has
not been established. Preferably, in real proceedings, if a reference is made to a
decision of the ECtHR, it is abstract in nature. Quite often, such a reference to
international case law is simply irrelevant to the facts of the case. If, however,
the decision of the Court used to substantiate the position of the national law
enforcement authority is related to the circumstances of the case, the court shall
not provide reasons for its compliance with Ukrainian law. In fact, the justifica-
tion of the position of a party or court in the process is not only the mention of
such a decision in the court verdict, but also a detailed analysis of its applicability
to a particular case. This must be clearly and reasonably motivated by the court.
Only under these conditions is the use of a judgment of the European Court of
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Human Rights justified. If the relevant motivation confirms the legal side of the
proceedings, this must be stated in the decision, and this argument is very impor-
tant for the established concept of a fair trial. However, where the decision of the
ECtHR is not relevant to the subject matter of the dispute, the court must reject
the relevant reference as formal and inconsistent with due justification.

The application of the case law of the European Court in order to implement
the effective protection of guaranteed rights and freedoms of citizens, as already
mentioned, is authorized by law. Thus, non-application or misinterpretation of
the Convention principles and practice of the European Court is a violation of
national law. The role of European case law is that the ECtHR not only essentially
decides the case, but also creates a legal judicial doctrine that allows the law to
become a dynamic system that develops, through which human rights standards
are formed [11, p. 71].

National law enforcement authorities must be guided by the case law of the
European Court in deciding a particular case. If it is certain that the correctness
of the position in the examination of the matter is confirmed by the case law of
the ECtHR, the body may refer to such an act of the Court. At the same time, if
the right of the subject has not been violated, it will also be very appropriate to
substantiate the court’s motivation that the case law of the ECtHR does not con-
firm the person’s position. Such a mechanism will be effective in the presence of
a reasonable and clear court decision in this aspect [12, p. 32-33]. Decisions of
national courts taken in violation of these criteria violate fundamental human
rights. They should be reviewed and cancelled. And this should be clearly in line
with the rules of Recommendation No. R (2000) 2 of the Committee of Ministers
of the Council of Europe of 19 January 2000, which calls on States to provide for
a clear procedure for reviewing a court verdict [13].

From the above we can draw certain conclusions. Unfortunately, we must
state that the Ukrainian judiciary is seriously abusing these subjective charac-
teristics of the concept of “reasonable time”, turning most lawsuits into endless
procedural exercises that are not justified either theoretically or methodologi-
cally. For example, despite the legal provision that a cassation review should take
place within two months, the Supreme Court today can boast of only a few cases
reviewed in a timely manner, while the vast majority of cases have been pending
before the Court of Cassation for years. And this despite the fact that the highest
judicial body is fully formed and has no shortage of staff. Therefore, the problem
lies in the plane of incorrect organization of the national judicial system, which
requires a detailed legal analysis. A fair trial is a global and European asset as a
manifestation of fair and impartial timely consideration of each person’s case.
There is still a lack of awareness of judges in the Ukrainian legal system about
the basic principles of European fair judiciary. The problem is also that even
when applying the case law of the European Court of Human Rights, courts do
not always clearly and unambiguously understand the legal meaning of such an
application. The solution is seen in the introduction of systematic training and
increasing the responsibility of judges.
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I'yitean II. [I. YacoBi YMHHUKM €BpPOIEIICHKOTO BU3HAUEHHS CIIPABEITNBOIO CyHy

Anoranig. CTaTTsa IpucBAYeHa JOCTI/PKEHHIO aKTyalTbHOTO IMUTAHHA IPO IMIIEMEeHTa-
{10 10 YKpaiHChKOI HalliOHaIbHOI NIPABOBOI CHCTEMU OCHOBHUX 3acCafl CIIPABENINBOIO CYyf0-
YIHCTBA, BUSHaYeHNX KOHBEHIIi€0 PO 3aX1CT IPaB JIOMVHY i OCHOBOIIONOXHMX cBoOOH. [Tpn
LIbOMY HarO/IOLIYEThCS, 110 MAKTh IPUIIMATICSA [I0 YBATK i HAJIE)XHO aHA/Ii3yBaTHUCA Y pasi 3Jiiiic-
HEHHA TIPaBOCY//A He Jile pillleHHA mofo YKpainuy, a if iHmi. IIpupinena yBara TeMmopab-
HMM BMMipaM MOHATTA CIIpaBeAnuBoro cyny. Ilifkpecnioernbes, mo B YkpaiHi MalThb Miclie qmc-
JIeHHI IIOPYILIeHH:A PO3YMHMX CTPOKIB He /IyIle CAaMOTO PO3IIAAY CY/IOBUX CIPAB, a i BUKOHAHHA
0CTaTOYHVX pimenb. CTama CHCTeMHOK Ipo6/reMa HeBUIPAaBJJAHNX 3aTATYBaHb IIPOLECY, L0
30BCiM HE BiIIOBifja€ KPUTEPIAM PO3YMHOCTi CTPOKY PO3INIALY, HAIlpallbOBAHMM B YCTa/IeHii
npenenenTHiit npaktuni €CIIL. Amxe 3rifHO 3 Hel0 PO3yMHICTb TPUBAJIOCTI IIPOBA/XKEHHA Ma€e
BM3HAYATIICA 3 OILALY Ha OOCTaBMHM CIIPABY Ta 3 YPaXyBaHHAM TAaKMX KPUTepiiB, AK: CKIaf-
HICTD CIIpaBY, OBEMIiHKA 3aABHIKA Ta Bi/ITIOBI{HMX OPTraHiB BIa/ii, @ TAKOXK CTYIIiHb Ba)KIMBOCTI
TpefMeTa CIopy i 3aABHuKa. HaTomicTb y Hawmiit cygoBiit cuctemi nepeBaxaioThb Cy6 eKTUBHI
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dbaxTopy 3aTpUMKH, 110 He TOBMHHe Matu Micie. Ha mpakTu4HMX MpUKIagax MPOiTHCTPO-
BaHa Ipo0/IeMaTyKa HeCBOEYACHOCTI CY[OBMX IIPOLECiB, @ TAKOXX HEHA/IEKHOTO JOTPUMAHHS
IPVHIUITY HECKACYBAaHHS OCTATOYHMX BEpPAVMKTIB HallioHA/MbHMMM Cyfamu. BHacmifgok moxi6-
HOTO HEXTYBaHHs JeMOKPAaTHYHMMM 3acajiaMit y chepi yKpaiHCHKOTO CY[iBHUIITBA YacTo Bifl-
OyBaeTbCA HOBIIbHE Ta Y6 €KTUBHE TIyMadeHH: €BPOIEIICbKOIO MpeljefleHTHOTO IPaBa, 10 He
JIOfIa€ CYCIiIbHMM BiJHOCHHAM IIPAaBOBOI IIeBHOCT. 37e611b1I0r0 EBPOIIeIICHKMIT CY/ ZOXOAUTD
BJUICHOBKY, 1110 OCHOBHY Bi/jIIOBifJa/IbHICTDb 3a Ha[MipHy TPMBaIiCTh IPOBA/PKEHHA Y CIpaBax
HeCyTb JiepXKaBHi opraniu, 00 oprasisaniist poBajKeHHs OBMHHA 6y T 3po6/IeHa TaKIM YIHOM,
11106 BOHO 6y/10 IIBUAKYM Ta e(peKTUBHIM, i TO € 3aBJJAHHAM CaMe HAIliOHa/TbHUX CY/AiB. Y cTaTTi
POOMTBCA BUCHOBOK, 110 B YKpaiHi He HAaIpaliboBaHa €HICTb KpUTEpiiB BUKOPUCTAHHA IIPaK-
TUKY €BPOIEIICBKOrO CYAY Iifi Yac pO3IARY CYAOBUX CIIpaB. 3[e6iIbIIOro B pearbHOMY CYH0-
YMHCTBI AKWIO i 37iliCHIOEThCA MocHmTanHA Ha pienHs €CIII, To BOHO HOCUTb abCTPaKTHUIL
xapakrep. [locuTb 4acTo B3arai nofibHa srajka mpo MbKHAPORHY CYZIOBY IPAKTUKY IPOCTO He
Mae€ BifHOLIEHHS 10 (aKTiB CIIPaBY, 110 PO3I/IALAETHCA.
Krro4oBi cmoBa: po3ymMHUIT CTPOK, CIPaBeINBIUIL CY/, TEMIIOpa/IbHa BU3HAYEHICTD.



