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Summary. The article examines the content of the freedom of the high seas at the present
stage of development, the role of the Conventions of the Maritime Law in the formation of the free-
dom of the high seas as an institution of International Maritime Law and analysis of the results of
the Conventions. The author examines current trends in the transformation of freedom of the high
seas in modern international Maritime Law. The principle of freedom of the high seas expresses the
objective need of States and peoples for the free use of maritime space for international economic,
political and cultural ties, as well as for the use of living ocean resources. In 1958, 1960 and 1982,
three Conferences on the Maritime Law were held under the auspices of the United Nations.

An important transformation of international cooperation and legislation is also related to
the principle of exclusive jurisdiction of the flag state. It means that on the high seas, any ship is
subject exclusively to the jurisdiction of the flag State, and no state has the right to interfere in its
lawful activities, except as provided by international agreements.

Today, the 1958 Geneva Conventions have mainly historical significance as the embodiment
of “traditional Maritime Law”, namely the law that existed before the transformations that took
place in the international community in recent years. The conventions were adopted in less than
a decade. The author argues that in order to maintain order in the open sea and protect its funda-
mental freedoms, it is necessary to participate not only in leading international organizations, but
also in all countries of the world, both coastal and landlocked. Important and effective actions to
achieve this goal are the involvement of more states to accede to major international instruments
and their implementation into national law. The principle of freedom of the high seas is impera-
tive. This is confirmed by the doctrine of the concept and content of the principles of jus cogens
and the provisions of the Vienna Convention on the Law of Treaties of 1969. This is extremely
important for maintaining the overall effective regime of maritime space, as a regional rule cannot
take precedence over general international law, especially before the norm of jus cogens.

Key words: freedom of the high seas, World Ocean, freedom of navigation, Mare librum,
Convention on the Law of the Sea.

Formulation of the problem. Freedom of the high seas (Mare librum) is
considered one of the oldest principles of the legal regime governing maritime
space, and its main elements were originally freedom of navigation and fishing.
Due to the rapid pace of scientific and technological progress, global warming,
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population growth in need of food, activities in the waters of the oceans have
gained new momentum, which requires legal regulation.

In 1958, 1960 and 1982, three Conferences on the Maritime Law were held
under the auspices of the United Nations. The last Conference ended with the
adoption of the UN Convention on the Law of the Sea, which established the
legal status of all maritime areas [3].

In connection with the consolidation of new maritime spaces, it is neces-
sary to consider the already well-established concept of international law in the
science of the open sea, the freedom of which is increasingly restricted, which
arouses interest in research. New trends in the transformation of the institution
of freedom of the high seas need further study. In recent decades, the problems of
development and use of the oceans have become global in nature, which signifi-
cantly affects the development of international relations and affects the interests
of all countries.

Analysis of recent research and publications. Despite the urgency of the
problem of studying the concept of freedom of the high seas, in legal science and
international law this issue is given insufficient attention. Problems of determin-
ing the principle of freedom of the high seas and its state in modern conditions
were studied by such representatives of domestic science of international law as
G. Antselevych, O. Shemyakin, V. Goncharenko and others. International legal
problems of navigation on the high seas were studied by Y. Bobrova, A. Skaridov,
A. Kolodkin, A. Hollik, T. Yomifumi, D. Rothwell and others.

Forming the goals of the article. The purpose and objectives of the study
are to clarify the legal nature and legal force of the concept of freedom of the high
seas. To achieve this goal, the following main tasks are identified: analysis of the
content of freedom of the high seas at the present stage of development; the role
of the Conventions on the Maritime Law in the formation and establishment
of freedom of the high seas as an institution of international Maritime Law and
analysis of the results of the Conventions; study of trends in the transformation
of the freedom of the high seas in modern international Maritime Law.

Presentation of the main research. The concept of the “high seas” did not
appear immediately. Initially, it was the practice that the coastal state proclaimed
its exclusive rights to exploit living marine resources and to navigate in less
extensive marine areas adjacent to its shores. The state, which declared any sea as
its property, in its territories demanded the subjugation of ships of foreign states,
collected duties and brought them under its jurisdiction.

Traditionally, the open sea is the space of seas and oceans that are outside
the territorial sea and are not part of the territory of any state. The exclusion
of the high seas from the sovereignty of states or groups of states was part of a
single historical process, accompanied by the recognition of each state’s right to
freely use the high seas. This process proved to be long and difficult, and it arose
as a result of the needs of states in the implementation of free relations for the
exchange of manufactured goods and access to overseas sources of raw materials
(4, p. 48, 109].
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The principle of freedom of the high seas is imperative. This is confirmed
by the doctrine of the concept and content of the principles of jus cogens and
the provisions of the Vienna Convention on the Law of Treaties of 1969. This
is extremely important for maintaining the overall effective regime of maritime
space, as a regional rule cannot take precedence over general international law,
especially before the norm of jus cogens. The main disadvantage of the 1982 Con-
vention is that its provisions on the need for interstate cooperation in order to
conserve the living resources of the high seas (Articles 117-118) are rather vague.
There are no precise instructions on how this cooperation should take place. The
commitment to cooperate depends entirely on the goodwill of the parties. And
if no agreement can be reached, then coastal states have the right to regulate the
catch of migratory species exclusively in their economic zone [1, p. 45, 186-190].

P. Gudev notes that the “transformation of sovereignty was that a hierar-
chical system of concepts was introduced: “sovereign rights”, “preemptive law”,
“zone of jurisdiction”. In addition, the Convention enshrines the equal rights of
both member states and competent international organizations. That is, in fact,
the foundations were laid for the involvement of intergovernmental organiza-
tions in the processes of maritime policy [9, p. 54, 174-178].

The framework of national sovereignty has been undermined by the adop-
tion of the concept of the common heritage of mankind. Substantiation of this
concept is a problem in international law. After all, in Art. 136 of the 1982 Con-
vention states: “The area and its resources are the common heritage of mankind”.
However, there is no definition of this concept. If we turn to the authors who
study the concept of common heritage, we can analyze the features by which
we can characterize the object of international law as belonging to the objects
of common heritage of mankind [8]. For example, G. Antselevich explored the
following features that can characterize one or another object of international law
as an object of the common heritage of mankind, namely: use for the benefit of
all mankind, only for peaceful purposes, inadmissibility of national jurisdiction,
equality of all peoples for the use of its resources, reasonable fair accounting of
the interest of all peoples in the use of resources, the inadmissibility of the assign-
ment of at least one part of the object. At the same time, the author singles out
from these features that in practice are characteristic of the waters of the high
seas, except for use for the benefit of all mankind and use only for peaceful pur-
poses. Although the 1982 Convention establishes provisions for the use of the
high seas only for peaceful purposes, this provision is not mandatory, as military
action is carried out in this maritime space [5]. Before the Convention entered
into force and the status of the high seas was formally assigned to international
waters, the 1958 High Seas Convention stated that “no State may claim the sub-
jugation of any part of the high seas to its sovereignty”. Therefore, international
waters had the status of “res nullius” and “res communis”, their resources and
spaces could be used by any state.

Today, the waters of the high seas are formally actively used as an object of
the common heritage of mankind, but from the point of view of international
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law they do not have such a status. In general, as noted by foreign authors, the
1982 Convention can rightly be considered the “Constitution of the Seas” in the
sense that it is the basis on which to continue the formation of global control over
the development and exploitation of space and resources of the oceans. It has led
to an increase in the number of treaties and agreements aimed at protecting the
marine environment and its biodiversity, acting in their capacity as a so-called
legal “umbrella” [19, p. 204-206].

Disputes arise over military activities (for example, anchoring, take-off or
landing of aircraft, intelligence gathering, surveillance, reconnaissance). The
United States, while not a party to the Convention, insists that military activity is
a legitimate use of maritime space, and coastal states have no convention author-
ity to restrict such activity within their exclusive economic zones. In addition,
from the position of the United States, the wording of Article 58 of the Conven-
tion that “States shall, in the exercise of their rights in the exclusive economic
zone, give due consideration to the rights and obligations of the coastal State and
comply with the laws and regulations adopted by the coastal State” shall in no
way confer additional powers on coastal States, activities of the United States and
other countries.

The United States also believes that military research (for example, the col-
lection of oceanographic, geophysical, chemical, biological information for mil-
itary purposes) does not fall into the category of marine scientific research, and
therefore can be easily carried out in the exclusive economic zone of a coastal
state [6]. Some states have a fundamentally different view on this issue. For exam-
ple, the Government of the Republic of Bangladesh, in ratifying the 1982 Con-
vention, stated that its provisions did not entitle other States in the exclusive eco-
nomic zone to conduct military maneuvers except with the consent of the coastal
State.

As mentioned above, with the adoption of the UN Convention on the Law
of the Sea, the development of the resources of the ocean floor and subsoil out-
side the scope of national jurisdiction ceased to be free, it was placed under the
control of the International Seabed Authority. In this case, the conflict is due
to the fact that thus there was a change in the legal status of these spaces and
resources, which for some industrialized countries was economically unaccept-
able. Since the principle of freedom of the high seas implies that each state has
the right to engage in any research or economic activity without any restrictions,
each state has the right to launch spacecraft from the high seas. In addition, the
1982 Convention does not prohibit the launch of spacecraft from the high seas.
However, the launch of spacecraft from the high seas may not impede the lawful
activities of other States in the oceans or international sea routes, the exercise of
other freedoms on the high seas. Therefore, the freedom to launch spacecraft on
the high seas is exercised in certain areas [10].

The high seas are probably the last region of the world’s oceans for which
the evolution of international law lags behind the development of economic
activity to some extent. Even before the entry into force of the 1982 Conven-
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tion, it was clear that additional measures on military activity, marine industrial
fisheries on highly migratory species and transboundary fish stocks, as well as
strengthening control over the environmental impact of mining and exploration,
could be introduced on the high seas in the near future and energy resources
of deep-sea areas. P. Gudev emphasizes that the dialectic of conflict in this area
is due to the fact that the freedoms of the high seas are increasingly no longer
considered absolute. They are more subordinated not to the national but to the
global interests of the entire world community [9]. Both the 1982 Convention
itself and other international instruments have transformed the original, centu-
ries-old regime of the high seas.

The Protocol of the Environment (1991) to the Antarctic Treaty is consid-
ered to be the first step of the world community towards the establishment of
protection zones on the high seas. In the field of shipping control, such areas,
including on the high seas, are formed within the framework of the International
Convention for the Prevention of Pollution from Ships (MARPOL) [2]. Annex I
(Rules for the Prevention of Qil Pollution), Annex II (Rules for the Prevention
of Pollution of Harmful Liquid Substances Transported in Bulk) and Annex V
(Rules for the Prevention of Pollution from Ship-Waste) of this Convention are
aimed at protecting certain areas in maritime areas defined as “special zones”.

Paragraph 10 of Regulation 1 of Annex I states that a special area means a
sea area where, for recognized technical reasons belonging to its oceanographic
and ecological areas and the specifics of navigation, it is necessary to adopt spe-
cial mandatory methods for preventing marine pollution oil. Such areas were
formed in the Baltic, Mediterranean, Black, Red, Arabian, and North Seas, as
well as in the Gulf of Aden and Antarctica. It should be noted that many of these
areas are outside national jurisdiction. In addition, according to special oceano-
graphic and environmental criteria, as well as shipping characteristics, MARPOL
can identify “particularly vulnerable marine areas”. It is important to form a JIU
under the auspices of the International Maritime Organization. It is assumed that
shipping activities may be harmful to the marine environment as a whole and to
some areas to a greater extent (operational discharges, accidental or intentional
pollution).

This is due to the fact that in accordance with paragraph 4 of Art. 194 of the
1982 Convention, “in taking measures to prevent, reduce or control pollution of
the marine environment, States shall refrain from undue interference with the
activities of other States in the exercise of their rights and obligations under this
Convention”.

The issue of naval activity on the high seas remains debatable. Yes, Art. 88 of
the Convention states that the high seas are reserved only for peaceful purposes.
However, this provision does not affect military maneuvers or the testing of con-
ventional weapons on the high seas. Art. 301 of the 1982 Convention as a whole
states in this regard that “in the exercise of their rights and obligations under this
Convention, States Parties shall refrain from threatening or using force against
the territorial integrity or political independence of any State or otherwise incom-
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patible with the principles of international law embodied in the Charter of the
United Nations™

The United States stated that, since the 1982 Convention did not clarify
terms such as “peaceful use” and “peaceful purposes’, there were no restrictions
on the right of States to exercise individual or collective self-defence; wartime,
but also in peacetime [7]. This position was formed in 1976 during the Third UN
Conference on the Maritime Law. It was that the term “peaceful use” could not
be an obstacle to military activity. From the point of view of the United States, the
1982 Convention, being a peacetime agreement, cannot impose any restrictions
on military activities or deprive a state of the right to self-defence.

From the point of view of environmental protection, in the most vulnerable
areas of the world’s oceans there is a need to form special “nuclear-free zones” or
zones where any naval maneuvers are prohibited. In the future, we can expect an
increase in protests over the trials on the high seas, the resources and spaces of
which are increasingly seen as the property of all mankind.

A study of the legal problems of the evolution of freedom of fishing on the
high seas, an analysis of the provisions of the 1982 UN Convention on the Law
of the Sea, the national legislation of individual coastal states governing fishing
in coastal areas, led to a number of conclusions. First, the principle of freedom
of fishing on the high seas arose, formed and affirmed as an element of a more
generalized principle - the principle of freedom of the high seas. For a long time,
it remained a customary rule of law, and with the adoption of the Geneva Con-
vention on the High Seas in 1958, it became a treaty rule. Secondly, the freedom
of fishing on the high seas is not unlimited. It is governed by many international
agreements, including the provisions of the 1982 United Nations Convention on
the Law of the Sea. In other words, the principle of freedom of fishing at present
can most likely be called the principle of rational (scientifically sound) fishing on
the high seas. Third, due to the establishment of 200-mile coastal zones by states,
the spatial limit of the principle of freedom of fishing on the high seas has been
significantly limited. Currently, it extends only to parts of the high seas outside
these areas.

Practical directions of development of the conventional regime on the high
seas are: fight against pollution of the marine environment; protection and con-
servation of living resources of the oceans; conservation of biological diversity.
No one doubts that the pollution of the marine environment is a global negative
trend and today no area of the world’s oceans can be considered in which there
is no such trend.

Given the crucial role of space and resources of the oceans for all mankind,
as well as the interdependence between the states of an ecosystem, the growth of
pollution requires urgent and adequate measures.

The 1982 Convention identified 6 sources of pollution of the marine
environment: pollution from land-based sources; pollution caused by seabed
activities; pollution caused by activities in the International Seabed area;
pollution caused by burial; pollution from ships; pollution from the atmosphere
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and through it. Priority should be given to preventive measures. At the same
time, self-defence measures aimed at protecting ships from acts of piracy and
other acts of armed attack on ships need to be improved, as it is difficult to create
an environment of full security for ships in different parts of the oceans, but they
often become completely vulnerable to armed attacks. Criminals know this and
this is one of the conditions that contribute to the commission of such crimes. As
in the case of the protection of ships from terrorist acts, measures of self-defence
of ships may be carried out by members of the “self-defence team” only if the
resolution of known legal problems.

It should also be noted that the absence of weapons on ships does not pre-
clude the use of force against pirates by members of the ship’s crew. Meanwhile,
during the implementation of force in self-defence of the ship from pirate attacks,
the following interrelated problems arise. On the one hand, resistance to pirates
can lead to casualties among the crew and passengers of the ship, and on the
other - in its absence, the unknown consequences after the departure of crimi-
nals from the ship (destruction of passengers and crew as witnesses, other dan-
gerous consequences).

According to experts, preparations for action in case of piracy should be
carried out taking into account the provisions of the plan to prevent pirates from
entering the deck. The plan should include a set of measures to combat pirates in
preparation for the passage of a dangerous area, when pirates are detected on the
approaches to the ship, as well as in case of their breakthrough on deck (mainte-
nance in readiness for immediate use of fire barrels; that can be used by pirates
to board a ship, etc.) [8].

The role of cooperation between coastal states in troubled regions is also
important. For example, Malaysian maritime organizations believe that the best
and most effective way to combat piracy would be to engage the police and naval
forces of coastal states to regularly patrol the most dangerous areas of the sea.

In order to maintain order in the open sea and to protect its fundamental free-
doms, it is necessary to involve not only the leading international organizations, but
also all countries of the world, both coastal and landlocked. Important and effective
actions to achieve this goal are the involvement of more states to accede to major
international instruments and their implementation into national law.

Conclusions and prospects for further research. The adoption of the four
conventions meant that the unity of the Maritime Law was lost, but there may be
advantages, such as the adoption of conventions and a single protocol instead of
a single legal act, trying to involve more states in at least some of the conventions,
avoided a large number of radical reservations. Today, the 1958 Geneva Conven-
tions have mainly historical significance as the embodiment of “traditional Mari-
time Law”, namely the law that existed before the transformations that took place
in the international community in recent years. The conventions were adopted
in less than a decade. However, despite their legal quality, they were quickly per-
ceived by most states as obsolete. The Third United Nations Conference on the
Maritime Law lasted from 1973 to 1982. However, as a result of eleven sessions
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held in various parts of Europe and the United States, a single United Nations
Convention on the Law of the Sea was adopted on 10 December 1982.

The non-participation of the United States in the 1982 Convention signif-
icantly undermines the established conventional water regime. All this in com-
bination underestimates the universally binding nature of the 1982 Convention,
which provokes a future increase in the number of legal disputes and threatens
the existing legal order in the world’s oceans.

Active work is under way to develop an agreement on the protection of
marine biological diversity outside areas of national jurisdiction, including
through the establishment of marine protected areas in the high seas. The Interna-
tional Maritime Organization and the Food and Agriculture Organization of the
United Nations will influence the formation of International Maritime Law, the
interpretation and implementation of certain provisions of the 1982 Convention.
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Kogs6an A. B. Tenpennii pancdopmanii konuennii ceodopy Bigkpuroro Mops

AHoranjis. Y cTarTi J0CIDKY€eThCA 3MiCT CBOOOAM BiIKPUTOrO MOPS Ha Cy4acCHOMY eTarli
PO3BUTKY, portb KoHBeHIIill 3 MOpCbKOro TpaBa y popMyBaHHi Ta CTAaHOB/IEHH] CBOOO/M BiKpH-
TOTO MOPS AK IHCTUTYTY MDKHApPOZHOIO MOPCBKOTO IpaBa Ta aHanli3 pe3y/nbTariB KoHBeHMLill.
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ABTOp HOCTiIKYe cydacHi TeHAeHIi TpaHcpopMalii cBOOOAN BiIKPUTOr0 MOpPS Y CY4acCHOMY
MDKHAapOJJHOMY MOPCbKOMY IpaBi. [IpuHumm cBo6oAM BifKpUTOro MOps BUPaKae 00 EKTUBHY
HeOOXifIHICTb Jlep)kaB Ta HApOJiB y BiIbHOMY BUKOPMCTaHHI MOPCBKUX IIPOCTOPIB /A 3filic-
HEHHsSI MDKHApOJHMX eKOHOMIYHMX, MOTITMYHUX Ta KYIbTYPHUX 3B’SI3KiB, @ TaKOX BUKOPU-
CTaHHS KMBUX pecypciB okeany. Y 1958 p., 1960 p. Ta 1982 p. nip erigoro Opranisarii O6’eaHa-
Hux Hauiit 6ymo mposenero Tpu Kondepenuii 3 Mopcbkoro mpasa.

Baxx/mmBa Tpancopmanis MiXKHApOIHOTO CIiBpOOITHMIITBA Ta 3aKOHOAABCTBA IOB A3aHA
TAKOX 3 IPMHIMIIOM BUK/IIOYHOI IOPUCAMKII iepkaBy TIpanopa. Lle o3Havae, 1m0 y BifKpuToMy
MOpi Oyfib-AKe CYJHO MiANOPALKOBYETbCA BUKIIOUHO IOPYUCAVKILI Iep)KaBy TIPaIopa, i KoHa
Jiep)kaBa He Mae IpaBa BTPYYATHCA B JIOT0 3aKOHHY JiA/IbHICTb, KPiM BUNAJKIB, epef6adeHnx
MDKHapOJHMMM YTOJAMIL.

Harenep JKeneBcbki KoHBeHLii 1958 p. MalOTb, TOTOBHIM YMHOM, iCTOPMYHE 3HAYEHHA
AK BTiIEHHA «TPajMIilIHOTO MOPCHKOIO IIpaBa», a caMe TaKoro IpaBa, AKe iCHyBamo [0 TpaH-
chopmariit, mo BifbOy/mIcs B MDKHApOZHOMY CIIIBTOBAapUCTBi OcTaHHIMM pokamy. KoHBeHIi
Oy IPUITHATI MEHII HDK 3a JeCATUITTA. ABTOP CTBEPIXYE, L0 I MifTPUMAHHSA HOPSAAKY
y IPOCTOpPAX BiIKPUTOTO MOpsI Ta 3aXUCTY J1OTO OCHOBHMX CBOOOJI, HeOOXijHA Y4aCTh He JIMLIe
IPOBIIHNX MDKHAPOJHYX OpraHisaliil, a it ycix iepXaB CBIiTY K HpUOEpeXHNX, TaK i THX, 10
He MAIOTb BUXOJY /10 MOpA. Bask/mBuMm Ta eeKTHBHIMM AiAMM I JOCATHEHHA Liiel MeTn €
3aJTy4eHHs OibIIOI KiTbKOCTI lep)kaB JL IIPMEIHAHHA 10 OCHOBHIX MDKHAPOJHYX aKTiB Ta ix
iMIIIeMeHTalliA B HAlliOHa/IbHe 3aKOHOAABCTBO. [IpyHIMI cBOGOAM BiIKPUTOrO MOps € imIte-
patuBHMM. Lle miATBepIKYETbCA JOKTPUHO, 10 CTOCYETHCA MOHATTA i 3MIiCTy IPMHLIMIIB jus
cogens, Ta ONOKeHHAMY BieHCbKOI KOHBEHIIII IPO ITPaBO MiXXHAPOLHMX K0roBopis 1969 p. Lle
Ma€ BYHATKOBO Be/IJKe 3HAYEHHA /LA 30ePesKeHH 3arajloM i€BOT0 PeXXIMY MOPChKIX IIPOCTO-
PiB, OCKiZIbKM perioHazbHa HOpMa He MO)Ke MaTy IePeBaXKHOI CU/IN TIepes; HOPMOKO 3araIbHOTO
MDKHApOJHOTO IpaBa, TM Oi/Ibllle TIepes; HOPMOIO jus cogens.

KnrouoBi cmoBa: cBo6opa Bifxpuroro mops, CBiToBuil OKeaH, cBOOOJA CYAHOIIABCTBA,
Mare librum, KonBeH1jist 3 MopcbKoro npasa.



